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Abstract

The article analyzes the problems of realization of the state policy of power cleaning in the countries
of Central-Eastern Europe (Poland, Czech Republic, Hungary, Baltic counttries), and in particular in
Ukraine. It has been found that in various countries this step in the public administration was taken
since the fall of the communist regime. However, everywhere it was carried out by its own rules.

The attention is drawn to the fact that the power cleaning through lustration should be ensured in
the light of a wide range of threats that pertain to the human rights sphere and the principle of the
presumption of innocence. This was relevant for every state that embatked on the path of
transformational change to the implementation of a state policy of power cleaning. None of the
countries that have taken such a political step in the public administration system went this route
easily (there were both claims to the laws with subsequent legislative initiatives to amend them, and
suits to courts of various instances to restore human and citizen’s rights and freedoms). However,
there were also positive consequences, which resulted in the cleaning of the authorities of the
respective countries from the influences of interested pro-communist political forces, which
hindered democratic transformations in the states.

Regarding the characteristics of the state policy of power cleaning by lustration in Ukraine, which
began only in 2014, we drew attention to the fact that it had a different meaning: it was not aimed at
combating the communist past, but at overthrowing the current political regime of “Yanukovych
times”. There were some problems, which reflected the emergence of relevant issues in such events
of the public administration system, which caused criticism from a number of external international
human rights organizations (for example, the Venice Commission), and led to massive claims to
coutts of various instances aimed to restore of claimants' rights.

Also the article draws attention to the fact that lustration, as a mechanism of power cleaning, is an
appropriate political step on the way to democratization of society and overcoming the negative
consequences of the activity of undemocratic political regimes. However, its implementation
requires a prudent approach to defining the principles of legal regulation, the establishment of
appropriate institutions to ensure the implementation of lustration and guaranteeing the protection
of human and citizen's rights and freedoms from political persecution.
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1. Introduction

In the conditions of long unstable political development of Ukraine since the
country independence, with transformational changes in the public administration system
as a whole, as well as in certain branches and spheres of public life, the problem of
rebooting power and providing high quality professional staff of the senior public
administration corps repeatedly appeared. After all, a state that has been permanently in
the last 30 years in condition of deep public turmoil related to discrediting public
administration factors, including unqualified governance, high levels of corruption, lack
of transparency in government, etc., needs changes. Therefore, the urgency of personnel
changes was on the agenda of the next state changes, prompted by civil protests in the
early 90's of the twentieth century, in 2004 - 2005 and last in 2014. Each of these stages
of public administration development in the implementation of state policy of power
cleaning was not fully implemented
The turning point in 2014 was the closest to the implementation of the new state policy
of power cleaning. It was this stage in the development of Ukraine that prompted the
outbursts of discontent with the state policy of the senior management of the state,
which resulted in mass civil protests and ended with the events of the Revolution of
Dignity and the escape of then president V.Yanukovych.

The chosen mechanism for the power cleaning was lustration.

The term "lustration" has a long-standing origin. It can be found even in Greco-Roman
mythology, as well as in somewhat later times - in the Middle Ages, etc. However, this
term has become of modern significance since the 1990th - at a time of political
transformation that took place in the countries of Central and Eastern Europe during the
"velvet revolutions".

To date, thete is no single general definition of the "lustration" term. This is due to the
wide range of lustration practices that have taken place in the implementation of public
policy in different countries.

In the scientific literature there are several approaches to the definition of "lustration".
According to a number of scientists, lustration is understood as a certain check or
screening of candidates for top management positions according to their cooperation /
work with special services of the former regime.

However, according to other scientists, lustration means not only the screening of
candidates for the relevant management public positions, but also the purification by
their own compulsion to refuse them from office and punish them with public shame.

In the countries of Central and Fastern Europe, and in particular in Ukraine, the
implementation of the state policy of power cleaning by lustration has acquired specific
content, which was determined by a number of factors (content, conditions and time of
implementation).

2. Analysis of recent research and publications.
The issues of adherence to the concept of sustainable development in the

context of the implementation of the state policy of power cleaning in the context of
political transformations in Central and Eastern Europe and Ukraine attracted the
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attention of a wide range of civil society. It was reflected in the various journalistic
developments in each country where these processes took place. Experts, journalists,
politicians have tried to give their own perspective on these processes, analyzing the
experience of other countries and giving them different opinions. The scientific
approach to the study of this problem began to be formed in the mid-1990s.

From this time, the political scientists, historians, specialists in public administration,
sociologists and lawyers have been trying hard enough to investigate it. Among domestic
and foreign scientists who have studied this problem at the scientific level one could call
Andrzej Hanko (Andrzej Hanko 2000), Cecylia Kuta (Cecylia Kuta. 2004), Mateusz
Pazdej (Mateusz Pazdej. 2015). Michal Krotoszynski (Michal Krotoszynski. 2014),
Volodymyr Goshovskyi (Volodymyr Goshovskiy. (2017), Zakharov Ye. 3axapos €. FO.
2013), Karpova N. (Kaprosa H. 2020), Ogijenko V. (Orienxo B. 2012), Savchenko O.
(CaBuerko O.B.), Turchyn Ja. (Typuun Apuna. 2015) and others. Here, various aspects
of the problem are disclosed. However, the need to analyze the issues outlined in these
articles is determined by our own tasks - the search for effective mechanisms of power
cleaning through lustration with respect for the rights and freedoms of man and citizen.
In order to study in details the problems of implementing the state policy of power
cleaning in different countries and to determine the national specificity of solving these
problems in this area of public administration, it is important to analyze international and
national legislation. In this regard, the authors analyzed the regulatory documents of the
respective countries, including Ukraine, which fixed and regulated the solution of these
problems.

3. Unresolved issues that are part of a common problem.

It must be acknowledged that the growing interest of the domestic and
international community in defining effective mechanisms for power cleaning, in
particular through lustration, has now emerged. After all, according to the experience of
many countries that have taken this step, the public policy in the system of public
administration of each country in this direction was carried out according to its own
rules.

It should be considered that the solution to the lustration task is to be ensured by taking
into account the wide range of threats that may be involved in ensuring the sustainable
development of the state, as well as protecting human rights and respecting the principle
of the presumption of innocence. This is actual for every state that has embarked to the
implementation of the state policy of power cleaning on the path of transformational
change.

In scientific research, lustration topics are more often revealed in the context of case-by-
case analysis. However, it is the analysis of different models of implementation of the
state policy of power cleaning by lustration on the experience of different countries,
followed by the identification of the positive and negative consequences of their
implementation that will help to outline the optimal mechanisms for their
implementation in domestic experience.

After all, the chosen path of directing Ukraine to a positive result in the public
administration system with observance of the principles of professionalism, professional
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ethics of civil officers and transparency of management requires a prudent state policy in
the power cleaning by lustration. Accordingly, this requires a comprehensive scientific
substantiation and creation of new approaches to the formation of theoretical and
practical foundations of regulation, taking into account the values of the international
concept of sustainable development in conditions of democratization of society.
Therefore, it is necessary to carry out a systematic analysis of the practices of different
countries in the power cleaning through lustration and identify the positive and negative
aspects of implementation in each individual country.

It should be noted that today there are no comprehensive scientific developments in this
field. Therefore, there is a need to strengthen scientific and applied reseatrch in this area.
And it is important to consider the implementation of foreign experience in the national
system of public administration, even with the positive results of their implementation,
because it is necessary to take into account the national cultural characteristics of the
country, its own political and legal base.

The goal of the article is to analyze the sphere implementation of the state policy of
power cleaning by lustration in the conditions of political transformations on the
experience of the countries of Central-Eastern Europe and Ukraine in order to ensure
the sustainable development of the state.

4. Basic material.

Nowadays an extremely important task for the government is to create
conditions for ensuring effective public administration, under which the higher principles
of transparency of administration and professionalism will be fulfilled in the
performance of their official duties, when the interests of the state will over personal
ones.

One of the steps in accomplishing this task can be conducting the effective state policy
of power cleaning through lustration.

The term lustration comes from the Latin word lustratio ("cleaning by means of
sactifices"), which in the modern sense means the process of reviewing clerical items.
The concept of lustration has taken on a special meaning after the fall of the communist
regime in the countries of Central and FEastern Europe. According to Andrzej
Pachkowski, the term "lustration" was first used by Czech Interior Minister Richard
Sacher to determine the eligibility of candidates for parliamentary elections in June 1990
if they were undercover officers of the security apparatus (Cecylia Kuta. 2004.P. 99).

For the first time, lustration as a mechanism of purification of power in public policy was
applied in the countries of Central and Eastern Europe during the "velvet revolutions".
However, in each of the countries where such steps have taken place in the public
administration system, these processes have taken their own forms and resulted in own
consequences.

Referring to the analysis of the lustration experience of each individual country in
Central and Eastern Burope, in each of its models there were different factors
(conditions, time, subjects and objects of implementation, subject and scope of lustration
practices, etc.) that was reflected on the final results as well.
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5. Lustration in Poland.

During the time of the functioning of the one-party system of government in
the Polish People's Republic, the maintenance of the totalitarian regime was due to the
well-established system of governing through the brutally acting repressive bodies, which
were the communist security organs (in particular, the Security Service). Its aim was to
combat and dismantle opposition political powers and to create a homogeneous socialist
mass that is easy to govern. All this happened through the brutal oppression of citizens'
rights and freedoms. Accordingly, Security Service officers (officers, undercover
workers) occupied a special position in the social hierarchy and were categorized as
privileged. They have got guaranteed security, benefits and inviolability.

However, significant changes in their interpretation have taken place since 1989, after
Solidarity's appeatance and the fall of the Polish People's Republic. Their actions were
found to be incompatible with the rule of law, and the state needed decisive steps to
dispose them.

Crucial to this was the period between February 6 and April 5 1989, when the necessary
strategic steps in state policy for peaceful transformation in the country were identified in
round table discussions between representatives of the Polish People's Republic, the
opposition and the Church. One of the important steps towards these transformations
was the lustration of those persons involved in the activities of the communist security
agencies.

The main purpose of the lustration processes that began in 1989 was to test the ability of
people to perform duties in the new political situation. As a result of such a review, cases
could be identified that officers who did not receive a positive assessment should have
left the service by July 31, 1990.

A more complete lustration project was presented by the Jan Olszewski government in
the resolution of May 28, 1992, which imposed “obligation for the Minister of the
Interior to provide full information on persons performing certain public functions who
were security personnel in 1945-1990” (Michal Krotoszynski. 2014. P.132).

The resolution of 28 May 1992 did not produce any relevant results, since it did not fully
comply with the human rights protection system and many lustration conclusions have
been challenged. As a result, the implementation of the Resolution was suspended by the
decision of the Constitutional Court of Poland of 19 June 1992 due to its illegality.
Accordingly, this stage of lustration state policy was characterized by the general absence
of an institutionalized model of lustration. That is why at this time no significant
lustration was carried out.

The next stage in Poland's lustration state policy was started in 1996, when work on a
new lustration law began. For example, on August 23, 1996, an Extraordinary
Commission for the Consideration of Draft Laws on Lustration was appointed, and on
April 11, 1997, the Law “On Lustration” was adopted (Ustawa z dnia 11 kwietnia 1997
r.).

According to this Lustration Law, the persons to whom the lustration proceedings had
to be applied were the President, ministers, deputies, senators, judges and prosecutors, as
well as members of the supervisory boards and directors of Polish Television and Polish
Radio. In order to verify them, it was necessary to submit the relevant applications,
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which had subsequently to be examined by the lustration court regarding the connection
of these higher officials with the security authorities during the communist period.

The Lustration Law also initiated the creation of special institutions which had to assume
the function of lustration. As a result, on December 18, 1998, the Seimas decided to
establish a National Memory Institute - the Commission on the prosecution of crimes
against the Polish Nation. Among other things this institution had to deal with analyzing
the security documents and publishing reports and research on recent Polish history

The aforementioned period in the implementation of the state policy of the Republic of
Poland on power cleaning by lustration was characterized by the existence of an
institutionalized form of lustration, which was based on punishment not for past
relations with state security bodies, but for a factual false statements of their existence
(Michal Krotoszynski. 2014. P.132).

The next stage in the lustration state policy of the Republic of Poland was the period
2006-2007, which emerged from a new legislative initiative on lustration - the Law of 18
October 2006 on disclosure of documents of the state security authorities in 1944-1990
and the contents of these documents (Mateusz Pazdej. 2015).

The new law was intended to completely change the form of lustration in Poland.
However, it did not come into force and, accordingly, did not affect the form of
lustration as a model of punishment.

On February 14, 2007 amendments to the Law on Lustation of April 11, 1997 were
adopted. Since then, the state policy of purification of power has been implemented in
two directions co-existing lustration procedures: 1) verification of lustration declarations;
2) inspection of officials regarding their work in security bodies, which is carried out by
entering the data to the appropriate database of the Institute of National Memory.

Thus, characterizing the Polish model of lustration, it should be noted that since 1992, its
main steps in public policy have been implemented on a continuous basis with a gradual
strengthening of their rules.

Lustration in Poland is currently aimed at checking all incoming civil servants for their
involvement to the former communist regime in that country. The functions of such
verification are vested in the National Memory Institute's Lustration Office. The
appropriate procedure applies from the President and to the Vice-Rector of a higher
education institution (Volodymyr Goshovskiy. 2017).

6. Lustration in the Czech Republic and Slovakia.

As early as Czechoslovakia, on April 4, 1991, the Law on Lustration was
adopted (in the Czech Republic this Law is still in force), according to which from
October of the current year all employees of the state administration, police, army and
prison, as well as persons who hold senior management positions in public radio and
television, in state-owned enterprises and state-owned companies checked for
cooperation with the communist security service. The law also forbade access to the
above-mentioned institutions for 5 years to STB officers, Czechoslovakian ORMO staff,
communist party activists, from the county level (except for the Prague Spring period
and persons later repressed by the authorities).
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After the partition of Czechoslovakia (with the formation of separate Czech and Slovak
Republics), the newly formed republics adopted most of the legal regulations originated
from the federation, including the Law on Lustration. However, the implementation of
its rules and the implementation of lustration state policy in each of them went their own
way.

In Slovakia, the Lustration Law of 1991 became ineffective in the spring of 1994 after
the Slovak Information Service lost the right to issue lustration certificates. At the
beginning of 1997, the Law completely lost its force due to the exhaustion of lustration
conditions (5 years). This is the case today. The attempts to restore the action of this law
to certain democratic political forces has failed.

On the other, there was a lustration state policy in the Czech Republic. As eatly as March
10, 1992, the Constitutional Court amended the Lustration Law.

The lustration process in the country was further intensified by the adoption on 9 July
1993 of the Law on the Unlawfulness of the Communist Regime, which recognized that
the Czechoslovak communist regime was criminal and disenfranchised.

According to the Law, the Communist Party was recognized as a criminal organization
with deserving condemnation, as did other organizations based on its ideology. It was
alleged here that the activities of these institutions were aimed at depriving people of
their rights and suppressing democracy (Ustawa z dnia 11 kwietnia 1997 r.). Accordingly,
the Law stated that in the case of political crimes committed by the communist regime,
the statute of limitations would be taken into account not from the moment of
committing the criminal act, but from the real possibility of criminal proceedings, i.e.
from 1990. The Law also establishes the Office for documentation and prosecution of
communist crimes (Andrzej Hanko. 2000).

The lustration processes in the Czech Republic were held in a rather intense struggle of
different political forces, but with the victory in favor of lustration supporters. Despite
strong resistance from the left wing and the veto of President Havel, claiming that
lustration in the Czech Republic "was a child of the revolution and as such ceased to be
necessary", the right majority of patliament adopted in 1995 a provision to continue the
lustration act until the end of 2000 (Andrzej Hanko. 2000). And since 1996, the law has
become permanent.

In 2007, a law was adopted in the Czech Republic to establish an Institute for the Study
of Totalitarian Regimes and Archives of the Security Service.

Thus, the lustration in the Czech Republic was aimed at minimizing the consequences of
the communist regime as much as possible by eliminating those who were involved in it,
and proceeded in two ways: 1) informing the society about the crimes of the totalitarian
regime by promulgating information on the connection of officials with the services the
security of the occupying powers (in particular, about 140,000 names were published
who cooperated with the communist regime during 1948-1989); 2) punishing those in
power for a five-year ban from holding positions in state authorities.

7. Hungarian lustration model.

The next country to introduce state-level lustration measures was Hungary
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The first attempts to initiate lustration processes have taken place since 1990, when a
draft law on lustration was initiated in Parliament, raising the issue of declassification of
documents related to the activities of the Department III of the Ministry of Internal
Affairs, which dealt with the persecution of anti-communist opposition. Politicians and
civil servants also collaborated with the security service. The new law provided for a ban
on occupying senior positions in the state by employees and co-workers of the
communist political secret police. However, this bill was rejected.

A new bill was introduced in May 1991 to expand the objects list of the lustration
process. The list already included heads of higher education institutions, media staff, and
more. However, this bill was also not adopted (vetoed by the Constitutional Tribunal).
Some changes in state lustration policy occurred in 1992 with the adoption of the Zeteni-
Takach Law, which provided for the sanction of criminal prosecution for persons
recognized as traitors to the Motherland during the communist regime from December
1944 to May 1990. However, in 1994, the Constitutional Court found that such rules of
law were unlawful because it saw political persecution as political revenge. The
Constitutional Court found that only authorizing the public to open a list of agents if
there was a public interest in disclosing their past. And public interest may be justified if
a person wishes to occupy a public office.

This was the first stage of lustration (1992-1994).

That same year, in 1994, the Parliament approved and entered into force on 1 July the
Law on Lustration, which restricted access to state administrative posts to persons who
were related to former special services. Even researchers (rectors, deans, heads of
departments of educational establishments), journalists, judges, prosecutors, bank
directors and others were subject to lustration. The lustration panel was to be drawn up
by a committee consisting of three judges authorized by patliament. The sanction for the
refusal to admit to the respective posts was to publish cooperation with the state security
authorities during the communist era. Restrictions on holding appropriate positions were
imposed for 4 years.

However, political controversy has been pending for some time regarding the officials
who are subject to lustration. These issues were raised by the Constitutional Tribunal. In
particular, it concerned persons who were not directly assigned to public servants and
did not participate in the political and public life of the state. Therefore, the final
lustration in Hungary began only in July 1996.

When the term of the restrictions on the employment of certain categories of persons
under the Law was exhausted in 2000, it was extended for another four years.

A new phase in Hungary's lustration state policy began in early 2005.

Thus, on January 5, 2005, amendments were made to the Law on Lustration, which
prohibited the introduction of new court lustration cases, and all previously initiated
cases had to be closed by June 30, 2005. Since then, lustration judges have ceased their
activities.

Analyzing Hungary's experience in implementing a lustration state policy, we can
conclude that the lustration law was not repressive in the direction of decommunization.
It restricted only access to the relevant posts of persons who were related to him.
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8. Lustration as a measure of opening the archives of special services in Romania
and Bulgaria.

Lustration in Romania and Bulgaria was sufficiently delayed in time. It began
only in the second half of the 1990s.
Romania's Lustration Law regulated the opening of the Securitate sectet police archives.
It should be noted that the aforementioned Law did not bear any repressive effect. It
only determined the need to inspect important officials in the state for cooperation with
the security service. Even confirming such cooperation did not deprive officials of the
right to hold office.
However, even with the loyalty of the sanctions of this Law, the problem of
declassification of archival materials was not solved due to still difficult access to them.
Only in 2006 the more favorable conditions for implementing the basic principles of
lustration state policy in Romania were identified.
A similar model of lustration occurred in Bulgaria. Its purpose was not to purify power
from officials of the past, but to disclose archival data on the activities of communist
organizations and make them public. And such a law was adopted only in 2006.

9. Lustration in the Baltic States.

Among the countries in the post-Soviet space, the first countries that resorted to
lustration processes were the Baltic countries - Lithuania, Latvia and Estonia. Here in
1990 in the parliaments of these countries raised the issue of lustration.

However, these processes were somewhat complicated here, as a result of the exit from
the Soviet Union and considerable control of the KGB, many archival resources were
taken to the Russian Federation.

Compared to other countries where the Lustration Institute was introduced, the laws
adopted in the Baltic States were the most restrictive. According to these laws, the soviet
KGB officers were not only allowed to participate in patliamentary elections but also to
obtain citizenship. All the archives were opened for this purpose (Orienko B. 2012).
Thus, the state policy of power cleaning has become quite radical. For instance, in
Estonia and Latvia, the Law on Citizenship (in Latvia - adopted by the Seimas on July 22,
1994) was adopted, according to which "Soviet emigrants" (mainly Russians) who moved
to the Baltic republics after July 1940 (at the time of the USSR collapse they made up to
40% of the population of Latvia, 30% - in Estonia, 10% - in Lithuania) were denied
automatic citizenship. This required an examination of the national language, history and
national anthem of the countries of residence

Thus, in 1992, a law on elections was adopted in Latvia, according to which each
candidate for deputy was required to make a written statement about the presence or
absence of their contacts with Soviet or other special services. In 1994, the lustration law
prohibited running in any election to local or state government bodies of USSR special
services officers and full members of the CPSU. According to the Law on the Elections
to the Latvian Seim of 1995, persons who were members of the Communist Party after
January 13, 1991, as well as the workers and agents of the USSR State Security
Committee (KGB of the USSR) were not allowed to vote.
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In Estonia, the basic principles of lustration public policy were implemented in
accordance with the following laws. The first is the Oath-of-Law Act of 1992, according
to which each of the candidates for a certain state position was obliged while taking an
oath to inform that he was not in the service of the security authorities of the occupying
States of Estonia (USSR or Germany) or in the intelligence or counterintelligence
agencies of their troops, or he wasn’t an agent and did not participate in the persecution
and repression of the Estonians by political persuasion, disloyalty, class affiliation or
service in the government or armed forces of the Republic of Estonia.

The second law that triggered lustration in Estonia was the "On the identification of
employees and agents of the special setvices of the occupying states of Estonia" from
1995. The Nazi Germany and the Soviet Union were recognized as occupying states.
According to the Law, all intelligence agencies had to voluntarily report this information
to the Estonian Police within a year. No punitive sanctions were imposed on persons
who did it voluntarily. If such information was found, they should made it public.

In 1998, a similar law was adopted in Lithuania, which regulated the procedure for
identifying employees and agents of special services of the occupying States. It was
necessary to check the mandates of the deputies who were suspected of conscious
cooperation with the special services of the USSR or other states. The law defined the
creation of a special deputy commission of the relevant council, to which officials of the
prosecutot's office, internal affairs and national secutity setvices wete involved, if
necessary.

Analyzing the experience of the Baltic States in pursuing a lustration state policy, it
should be noted that it was implemented on a rather rigid basis and aimed at ensuring
complete decommunization through individual punishment. This was one of the
measures to counteract rather active threats from the Russian Federation as a modern
aggressor state.

10. Formalization of lustration mechanisms at the international level

Summarizing the experience of the countries of Central and Eastern Europe in
the process of lustration, it should be noted that ensuring its implementation in the
conditions of development of democracy and guaranteeing the rights and freedoms of
the individual and the citizen required internationally agreed mechanisms of its
regulation. After all, the implementation of lustration as a mechanism of purification of
power carries with it certain threats: lustration can become a means of political
retribution (revenge), that is, a means of political struggle with opposition forces and
their removal from power. Accordingly, this may be an obstacle to democratic
development.

Therefore, there is a problem of defining adequate criteria for ensuring the legal value
basis for power cleaning from compromised political forces and the bureaucracy.

In order to prevent these negative effects of lustration, the international community, in
the context of the functioning of the Council of Europe, has set out the task of
formalizing the requirements to it, which should become a signpost for the member
states in implementing their basic lustration principles. One of the important documents
was Resolution 1096 "On measures to overcome the consequences of past communist
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totalitarian systems", adopted in 1996 by the Patrliamentary Assembly of the Council of
Europe.

The aforementioned Resolution 1096 was aimed at preventing the violation of human
rights by representatives of totalitarian communist regimes, who held positions in the
power structures of the defined period and could significantly impede the transformation
(Typunnu Apuna. (2015)]. This document recommended that countries of transition type
get rid of all signs of totalitarianism in the institutional system by: I. Demilitarization; II.
Decentralization; I1I. Demonopolization and privatization; IV. Debureaucratization of
society.

Regarding lustration measures, one of the means of decommunization was the “Guiding
Principles for Ensuring the Compliance of Lustration Laws and Similar Administrative
Measures with the Rule of Law-Based State” [9]. In introducing lustration laws, the
Parliamentary Assembly noted that they should not violate the principles of the rule of
law and that administrative measures should comply with all legal principles and stand
for the protection of human rights. The main purpose of lustration is to protect young
democracies, but not to pay off the past.

According to the aforementioned document, the lustration process is proposed to be
implemented in accordance with a number of principles, such as: 1) specially created
independent commissions, consisting of authoritative citizens, proposed by the President
of the state and approved by the legislative body, should be engaged in lustration; 2)
lustration may be used solely for the purpose of eliminating or reducing the danger that
the object of lustration may cause during the formation and functioning of free
democracy; 3) lustration cannot be used for punishment, retribution and revenge; 4)
lustration should target those officials who, through their authority, may influence the
formulation or implementation of national internal security policies or may be used for
human rights violations, such as law enforcement officials, public security and
intelligence setrvices, the judiciary and the prosecutor's office ; 5) lustration may not be
applied to elective positions, except in cases where the candidate for such a position
himself requests to undergo such a procedure; 6) lustration should not be applied to
private or semi-private institutions and organizations; 7) the term for which a person
loses the right to hold a position should not exceed five years, which is explained by two
circumstances: first, the possibility of positive changes in the outlook and habits of the
person who has suffered lustration; second, the strengthening of democratic principles in
the former communist totalitarian systems; 8) Only those persons who have given
orders, committed significant violations of human rights or substantially contributed to
such violations shall be removed from their positions; 9) a person may not be lusted
solely for contact or cooperation with an organization that was lawful during that
relationship, or for personal views or beliefs; 10) lustration of “conscious employees” is
only permissible to those who have actually participated, together with government
agencies (eg special services) in significant human rights abuses, harmed other persons,
and who knew or should have known that their behavior could cause damage; 11)
lustration should not be applied to persons under 18 years of age at the time of
committing such actions, voluntarily ceasing membership in or cooperating with the
organization prior to the start of transition to a democratic regime or acting under
duress; 12) lustration may be applied solely to actions, employment or membership of
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organizations that have taken place since 1 January 1980 and until the overthrow of the
communist dictatorship; 13) a person may not be lustration without procedural
protection (Kepisai npuanumm... 2013).

11. Lustration in Ukraine:.

In Ukraine, attempts to launch a lustration mechanism into the state policy of
purification of power took place in several stages. For the first time, attempts at
lustration of state power took place in the 1990s - at the time of the collapse of the
Soviet Union and the acquisition of Independence.

The next stage in the implementation of lustration was the period after the 2004 Orange
Revolution. This was manifested in a sufficiently active legislative initiative around the
drafting of relevant bills by L. Lukyanenko (2004), O. Tyagnibok (2005), V. Chervoniy
(2005), NGO "All-Ukrainian Lustration" (2008), etc.

However, lustration as a mechanism for the power cleaning in Ukraine has become
formal and was introduced only in 2014 after the Revolution of Dignity, since the
adoption of the Law of Ukraine "On Cleaning of Powet" (October 16, 2014) (ITpo
ouunIeHHA BAaAH. 3akoH YKpainu . 2014).

However, lustration in Ukraine had to take on other features than it did in the countries
of Central and Eastern Europe. It was not a power cleaning on the basis of belonging to
the past totalitarian (communist) regime. It was already inappropriate to declare
lustration against persons involved in the Soviet regime 20 years after the declaration of
state independence (this was stated in the Venice Commission Conclusions)
(ITpomizkHIIT BUCHOBOK ITIOAO 3aKOHY «IIPO OYHIIEHHA BAaAm) , 2014).

The need for lustration in Ukraine's public administration has arisen because of stagnant
crisis processes in the country, leading to bloody mass protests, which resulted in the
Revolution of Dignity and, accordingly, a change in power (ex-President V.Yanukovych
escape). Accordingly (as confirmed by the Venice Commission in its conclusion),
compared to lustration laws in other countries, in Ukraine this law has a wider scope
(ITpomikHMIT BUCHOBOK ITIOAO 3aKOHY «IIPO OYNIICHHSA BAaAM , 2014).

Accordingly, a new concept of lustration as a mechanism for purifying power was
needed. The Law of Ukraine "On Lustration" gave a corresponding definition of
lustration of the authorities in Ukraine. It means “a statute or decision of a court
prohibiting certain individuals from holding certain positions (in office) (except elected
positions) in public authorities and local self-government in order to prevent persons
who, by their decisions, actions or inaction carried out measures aimed at usurpation of
power by the President of Ukraine V. Yanukovych, undermining the foundations of
national security and defense of Ukraine or unlawful violation of human rights and
freedoms (Ilpo ounimenns Baaau. 3akon Ykpainu. 2014) part one and two of article 1).
The conceptual principles of lustration in the Law are the rule of law and lawfulness,
openness, transparency and publicity, the presumption of innocence, individual
responsibility and guaranteeing the right to protection.

The next step in the initiated state policy on the purification of power was the Law “On
restoring confidence to the judiciary in Ukraine”, adopted on April 8, 2014, which
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introduced lustration into the judicial system in the form of a judicial review (Ilpo
BIAHOBAEHHS AOBIPH AO CYAOBOI BAaAU B Yikpaiui. 2014).

Immediately after the adoption of the two Laws and, accordingly, the first attempts to
put them into action (after the removal of a number of officials from their positions), a
debate began on the legitimacy and observance of the principles of protection and
guarantees of human and citizen's rights.

In response to this, there has been a reaction from international legal institutions. Thus, a
critical assessment of the Law was provided by the Venice Commission in Opinion No.
788/2014 of December 16, 2014. The disadvantages of the Law, noted by the said
international institution, include the following provisions: automatic ban to occupy
government posts, which is based solely on the fact that a person held a certain position
under the previous regime. The prohibition of discrimination against persons on the
basis of "occupation of a position at a certain period of time by the relevant board" was
found as such a prohibition, which violates the principle of presumption.

The Venice Commission concluded that lustration was not defined by any international
binding instrument. But the prohibition of discrimination is defined by the European
Convention on Human Rights of 1950 (Article 14 and Protocol 12) and the International
Covenant on Civil and Political Rights (Article 26), which, with the consent of the
Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine (regulated by
Art. .9 of the Constitution of Ukraine).

The Venice Commission's findings also highlichted the lack of clear and obvious
grounds for lustration. And this, in turn, can lead to uneven application of the law and
political or criminal prosecutions.

The Conclusions also refer to the unlawfulness of the Ministry of Justice of Ukraine to
assign lustration functions. And it is so that according to Article 5 of the Law of Ukraine
"On Cleaning of Powet", the process of lustration in Ukraine (conducting the procedute
of inspection of officials) is carried out by the Ministry of Justice of Ukraine [13]. As a
result, in November 2014, a Public Council was formed at the Ministry of Justice of
Ukraine on lustration, which included 12 members.

The disadvantage of forming a new unit within the Ministry of Justice system is that the
Law does not explicitly regulate the activities of the council to ensure public control over
the cleaning of power and certain specific powers of the specified body of authority,
therefore, the performance of such functions is questionable.

In the following opinion of the Venice Commission No. 788/2014 on June 19, 2015,
another violation of the Law on Purification of Power was raised in the anti-corruption
content of the Law (OcraTo¥HHI BHCHOBOK IIIOAO 3aKOHY Ykpaiau «[Ipo ounrenHs
BAaaam». 2015). It is a rather unjustified combination of anti-corruption and purely
lustration measures in one law, since the latter are subject to evaluation through the
prism of different international standards. After all, the restriction of access to public
office for a period of 10 years by persons who held relevant positions in public
authorities during the presidency of Yanukovych could be considered as a radical
measure. In the Commission, this raised the question of how this could be met by the
principle of proportionality as one of the principles of the process of power cleaning.
The argument for such an assessment of these measures is that the respective sanctions
are higher than the sanctions established in the Criminal Code of Ukraine at the time of
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the perpetration of the respective corruption offenses. This underlines the
disproportionate nature of anti-corruption measures in relation to general legislation. It is
also a violation of the Law that, as a measure of legal responsibility, the relevant sanction
in accordance with constitutional requirements and international standards cannot be
applied to acts committed prior to the entry into force of the Law of Ukraine “On
Purification of Power”.

V.Goshovskyi notes that a number of shortcomings should be noted in the analysis of
the Lustration Law in Ukraine. (Volodymyr Goshovskiy. 2017) Thus, the absence of
clearly defined sanctions for actions committed in the context of carrying out the
relevant official powers in the relevant political era, directs its repressive function in
relation to positions, but not individual actions. This calls into question the adherence to
the principle of individualization of charges and punishments and, accordingly, the
principle of the presumption of innocence.

Such a state of affairs is, in fact, a teason for the human rights and citizens rights system
to react appropriately to the restoration of citizens' rights through lawsuits both to the
courts of different instances of Ukraine and to the European Court of Human Rights, in
connection with unlawful dismissals without establishing valid actions and facts.

As it is stated in the article of V. Goshovskyi "Genesis of lustration in the wortld and its
importance for the development of a legal society”, the introduction of lustration by the
Law of Ukraine "On Cleaning of Power" (October 16, 2014), carries shortcomings both
from the legal and political side (Volodymyr Goshovskiy. 2017).

In particular, actions defined under the Law, which are subject to lustration sanctions,
are also qualified by the Criminal Code of Ukraine and the Code of Administrative
Offenses as sanctioned, respectively, as measures to respond to an offense or a crime.
Also, the Code of LLaws on Labor of Ukraine and the Law of Ukraine “On Civil Service”
provide for the procedure of dismissal from office upon detection of signs of an offense
or a crime in actions.

Also, it is quite obvious that conducting lustration measures in order to differentiate
itself from the communist past is rather irrelevant, since it does not pose a significant
threat to national security because of the passage of time ("the legislation is two decades
late") (Volodymytr Goshovskiy. 2017).

It remains erroneous to interpret the Law of Ukraine “On Cleaning of Power” as a
measure to combat corruption. After all, in the case of detecting criminal acts in which
there are signs of illicit enrichment, criminal or administrative liability should be brought.
However, by virtue of the said Law, the punishment is limited only to dismissal, which
does not entail criminal or administrative punishment. And because of the imperfection
of the Law itself, these forms of punishment can be appealed to the European Court of
Human Rights, and criminal prosecution for these acts may be irrelevant just because of
the statute of limitations.

Such problematic points of the Law of Ukraine “On Cleaning of Power” apparently have
repeatedly been criticized by public opinion and, accordingly, became the subject of
consideration of the Constitutional Court of Ukraine and the European Court of Human
Rights.

Thus, the decision of the European Court of Human Rights of October 17, 2019 (the
Decree has already entered into force) found violations of the rights of Ukrainian
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officials, who were subject to repressive measures, determined by the Law of Ukraine
“On Purification of Power”. In particular, the Court, in the unanimity of the judges,
found a violation of Article 6 (1) (right to a fair court) of the European Convention on
Human Rights in connection with the lengthy consideration of the applicants' cases at
national level and violation of Article 8 (right to respect for privacy) of the Convention
(Kapriosa H. 2020).

The European Court of Human Rights also found that the law of cleaning of power
applied to an extremely wide range of persons and led to the dismissal of the applicants
only on the ground that they had held public office for more than a year during the
presidency of Yanukovych or on the basis of holding positions in the Communist Party
until 1991. This did not take into account the fact that personal role played in the abuse
of power and whether they were personally related to any undemocratic activities that
took place during President Yanukovych's reign.

Although the decision was appealed to the European Court of Human Rights, which is
being considered by the Grand Chamber, it was not satisfied and has now entered into
force.

In view of the above, it is appropriate to note that lustration in Ukraine has acquired a
new legal meaning. There was no value point here for cleansing the communist past.
However, the identification of new legal bases for the pursuit of a state policy for the
cleaning of power has acquired sufficiently unfounded signs, which, accordingly, carried
the consequences of incompleteness of this process, political bias and in reality - mass
appeals to courts of various instances in Ukraine and the European Court of Human
Rights for the purpose restoration of justice and protection of human and citizen's rights.

Conclusions

Analyzing different models of lustration in the countries of Central and Eastern
Europe, we draw attention to the fact that the state policy of power cleaning in each
country went its own way and acquired specific content, which was the product of
special circumstances (from its conceptual goals and principles to conditions and time).

It also remains an actual question to determine the optimal effective mechanisms for
cleaning power through lustration. None of the countries that have taken such a political
step in the public administration system has gone this route easily. Accordingly, there
were claims to the law (both in Poland to the Lustration Resolution of 28 May 1992,
which was suspended by the Constitutional Court of Poland), as well as to the response
of victims and the public through lawsuits to various courts and the European Court of
Human Rights (such as in Ukraine) to restore the rights and freedoms of human and
citizen.

Notwithstanding the foregoing, it should be noted that the cleaning of power through
lustration, which took place in the 1990s since the "velvet revolutions" in the countties
of Central and Eastern Europe (Poland, Czech Republic, Hungary) and the Baltic States
(Estonia, Lithuania, Latvia) have had positive effects. Accordingly, there was a clearing
of power from the influence of interested pro-communist political forces, which
hampered democratic transformations in the states.

In the characterization of the lustration models of each individual mentioned state, it is
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necessary to note a different approach to its implementation: from repressive measures
(dismissal from state positions (Czech Republic, Poland) to only informing about the
relationship with the security services of communist regimes (Romania, Bulgaria) and
conditional repentance .

As for Ukraine, the lustration process, as a means of cleaning power, has only been
implemented since 2014. In substance, it was a new model that was aimed not at
combating the communist past, but at overthrowing the current political regime of
"Yanukovych's times."

The implementation of this step in the state policy of Ukraine did not happen perfectly.
The 2014 Law on the Cleaning of Power has been criticized by both international human
rights organizations (Venice Commission conclusions) and domestic human rights
experts, resulting in numerous lawsuits to courts for the restoration of human and citizen
rights.

It is important to note now that, on the path to democratization of society and
overcoming the negative consequences of the activity of undemocratic political regimes,
lustration as a mechanism of power cleaning is a reasonable political step. However, its
implementation requires a prudent approach to defining the principles of legal
regulation, the establishment of appropriate institutions to ensure the implementation of
lustration and guarantee the protection of human and citizen's rights and freedoms from
political persecution.

The prospect of further research may be scientific, theoretical and applied research
and development of the investigated problems, the content of which will allow more
detailed and broad analysis of the necessity and effectiveness of the implementation of
the state policy of power cleaning by lustration. It will systematize and improve the
concept of its normalization in national legislation and bring it closer to higher standards
of its implementation and will be in line with the higher principles of democracy and
sustainable development of society.
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